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SHIP ARREST - ADMIRALTY JURISDICTION 2
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« All maritime countries have a special admiralty court or special
admiralty jurisdiction within their regular courts.

» Special jurisdiction means special rules.

T H E "—

AMERICAN
cLu&

EAGLE OCEAN MARINE



SHIP ARREST - ADMIRALTY JURISDICTION (cont.) 3
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» English admlralty Jurlsdlctlon goes back to 13403

. 1340s.

» English system the basis for admiralty jurisdiction in Hong Kong,
Singapore, Australia, and New Zealand.

« Each now have evolved their own legislation.
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SHIP ARREST - BASIC CONCEPTS #5#A44=d7: X AWML 4
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. Shi arrest in common law systems is only possible in rem
(against the thing) proceedings.

 |LE. Amaritime lien or statutory right to proceed in rem

AHER.JE.EV_It does not matter where in the world the claim arises.
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SHIP ARREST - MARITIME LIENS 5

Maritime liens for salvage, crew wages, damage done by a ship.

A maritime liens claimant can sue the ship in rem even if the ship
has been sold to an innocent third party.

e Inthe USA, all maritime claims give rise to a maritime liens.
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SHIP ARREST - STATUTORY RIGHTS 6
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» Arrest Convention 1952, Article 1 is the basis for the statutory list in a
number of jurisdictions:

e 1952
- Possession, ownership, or mortgage;

- Damage done by a ship;

- Agreement for the carriage of goods by sea or for the use or hire of
a ship.

- Goods or materials supplied to a ship.

- Salvage.
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SHIP ARREST - STATUTORY RIGHTS
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» |f the ship is sold between the time the claim arises and when the
action is brought, no action in rem is possible.

e If the real defendant is the time charterer, no action in rem is
possible.
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SHIP ARREST - GENERAL PROCEDURE
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e The ship MUST be in the territorial waters of the arresting
jurisdiction.
e Usually, but not always in port.

e “Right of innocent passage” means no arrest unless claim arises in
that jurisdiction.” "

 |f the vessel has stopped or anchored, she is no longer on
uemaddOCENT passage”.
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SHIP ARREST - SECURITY A5 #dd=47: 424k 9

» Release by giving of security.

« Bail bonds, P&I Club undertakings etc.

* Not all jurisdictions accept LoUs.

. Letter of Undertaking

e Counter-Security? E.G. China: 30% of claim or 30 days’ hire,
whichever lower.

° 30% 30
e Adangful arrest difficult to establish.
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SHIP ARREST - SISTER SHIPS %lﬁ: WIRAEA 10
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“True” sisters are under the same registered ownership.

Different registered ownership but deemed sister ships by piercing the
corporate veil or treating the sale as a sham.

Ships owned by a charterer, may be deemed to be sister ships of a
ship which an owner has chartered to the charterer.

“Associated” ownership in South Africa — no requirement to pierce the
vell, just a common control test (proof of same group or “ultimate
beneficial ownership™).
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SHIP ARREST - SISTER SHIPS l& 2 JEIRAGAG
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 Easier in France, Italy, Spain but arrests still not commonly granted
and frequently successfully challenged.

e Lower test also in the USA - the defendant “so dominates and
disregards” the corporate veil.
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SHIP ARREST - CHEAT SHEET As#Add=47: &5 X 12

Convention | Formalities Speed Security C-Sec Wrongful Arrest

Aus None No PoA 1-24 hrs Cash, LoU, Bank Surrogate No “unjustified
Gu'ee arrest”
PRC 1999 PoA 1-2 days Cash, PRC LoU or Yes, w/ Yes Factual test
Bank Gu'ee restrictions
E&QW 1952 No PoA U 24 hrs Subject to Beneficial No Bad faith or gross negligence
negotiations ownership
Hong 1952 No PoA Few hrs Subject to Yes, but not No Malice or gross negligence
Kong negotiations or Bail associated
Bond
Sing None Warrant to Few hrs Bank Gu’ee or Club  Ltd No Bad faith or gross negligence
Act LoU
SA None No PoA 1-2 hrs SA Bank Gu’ee or Associated No “w/o reasonable and probable
Club LoU cause”
USA None No PoA Few hrs Bond No but Rule No Bad faith
B
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SHIPARREST CONCLUSION AsAddedr: &4 13

Uncertain markets means arrest is always a topical issue.

 Many advantageous jurisdictions.

« Very powerful tool: can arrest a very expensive asset for a
very small claim.

* Arrest can be straightforward and cost effective in
established jurisdictions.

* Not always necessary to submit to the local jurisdiction for
the substantive claim BUT check.

o P&l Club letters may or may not be sufficient security.
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SHIP ARREST
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