
 

 
 
 
 
 
MAY 13, 2009 
  
CIRCULAR NO. 13/09 
 
TO MEMBERS OF THE ASSOCIATION 
 
Dear Member: 
 
US MEDICARE: NEW LEGISLATION ON COMPULSORY REPORTING OF PAYMENTS TO 
US BENEFICIARIES 
 
Under a new US law entering into force on July 1, 2009, any business entity that pays any 
health insurance benefits or personal injury settlements or judgments to any US Medicare 
beneficiaries, which could include seamen, harbor workers, passengers and others, must 
promptly report each such payment to the US Government’s Centers for Medicare and Medicaid 
Services (CMS) via the Medicare Coordinator of Benefits Contractor (COBC).  The penalties for 
failing to make the required reports are steep, being $1,000 per day for each day of non-
compliance, per claimant. 
 
Moreover, if Medicare pays any medical care expenses to a Medicare beneficiary that should 
have been paid by a “primary payer”, Medicare is entitled to recover those payments from the 
primary payer.  If prompt payment is not made to Medicare, on its demand, the US Government 
is authorized to sue the primary payer and recover double the amount Medicare paid, plus 
interest. 
 
The purposes of the new requirements are (1) to protect the US Medicare system from making 
payments in situations in which a private insurer and/or a tortfeasor is deemed to be the “primary 
payer” obligated to make payment(s) to the Medicare beneficiary, and (2) to avoid possible 
duplicate payments to the Medicare beneficiary. 
 
As Members may be aware, most US citizens and residents age 65 or older, and certain 
disabled US citizens and residents are, or may be eligible for Medicare benefits. Medicare is a 
form of health insurance provided to its beneficiaries under US law.  Medicare pays for medical 
care resulting from illness or accidental injury. 
 
Medicare beneficiaries may also be covered by other forms of group health plans and/or may be 
entitled to settlement payments or judgments if they are injured as a result of accidents or 
occurrences, including exposure to toxic substances. 
 
If a Medicare beneficiary is reasonably expected to be entitled to payments from a tortfeasor or 
under an insurance policy or a health plan, with respect to expenses covered by Medicare, US 
law has long provided that all such payments must be exhausted before Medicare becomes 
liable to pay any benefits to a Medicare beneficiary. In those situations, the US Government 
takes the position that Medicare is the “secondary payer”, and that another entity, including one 
with liability insurance or a health plan or a tortfeasor (each broadly defined), is the “primary 
payer.” 



The new US law is both very broad and highly complex, and the Managers have received 
reports on it from various US attorneys, some of whose opinions are conflicting.  US courts, 
unfortunately, also differ on Medicare coverage and reporting issues, although all of the reported 
court decisions predate the new reporting law and, in some of those cases, the US Government 
was not a party, and thus may not be bound thereby. 
 
In the view of your Managers, the safest, most prudent approaches for each Member should 
include the following steps: 
 
1. Promptly become familiar with the terms of the new law, Social Security Act §1862(b), 42 
U.S.C. § 1395 y(b)(2), “Medicare as Secondary Payer”, copy attached.  The more relevant 
portions of the new law begin on page 7 of the attachment.  There are also numerous reports on 
line regarding this new law, which is part of Section 111 of the Medicare, Medicaid and SCHIP 
Extension Act of 2007.  [Search: “Medicare as Secondary Payer” on Google or other search 
engines.] 
 
2. Assume that your company will be deemed by the US Government to be a “primary 
payer” if your company routinely pays claims involving seamen, harbor workers, passengers or 
others who are or may be Medicare beneficiaries or if it is likely that your company will soon pay 
any sums to such persons; and promptly commence the process of registering as a 
“Responsible Reporting Entity” (“RRE”) with the COBC.  For further information please refer to:  
www.cms.hhs.gov/MandatoryInsRep.  The government has not as yet published all reporting 
details, your Managers understand. 
 
By way of comment, it is worth noting that Club Members, in the first instance, must pay the full 
amounts of the costs of cure benefits for their seamen employees and pay the full amounts of 
any settlements with, or judgments obtained by, their employees and others arising from 
accidents, before seeking Club indemnity (less the agreed deductible).  Thus, a US court could 
well deem the Member to be the “primary payer” under an “applicable [group health] plan”.  An 
“applicable plan” includes “liability insurance (including self-insurance)”.  Please refer to 42 
U.S.C. 1395 y(b)(8)(F). 
 
Although “cure” is not mentioned by name in the new law, cure is a health benefit which must be 
provided to seamen by their employers, whether or not the employers have insurance to cover 
that liability.  Shipowners and other employers of seamen typically insure such liabilities with P&I 
clubs, but “self insure” to the extent of their deductibles, which, in many cases, are substantial.   
 
3. Your Managers recommend that payments of cure by any Member to any Medicare 
beneficiary should be reported to Medicare along with reports of settlements or judgments in 
respect of personal injuries. 
 
4. If there is any doubt as to whether an employee or another claimant is entitled to 
Medicare benefits, so that payments to such persons must be reported to Medicare, the 
claimant’s status must be verified, if necessary, through an inquiry to Medicare based upon the 
claimant’s name, social security number, and date of birth.  Please note that reports are also 
required if the claimant will become eligible for Medicare benefits within 30 months of the 
payment. 
 
5. To the extent that any part of any payment of a settlement or judgment to a Medicare 
beneficiary may be intended to cover future medical care, there must be a “Medicare Set Aside” 
(“MSA”) for such future care.  The amount of the MSA should be approved by Medicare and held 
in escrow by a responsible entity, if possible someone other than the claimant or his attorney.  If 



an MSA is not approved by Medicare and is later deemed insufficient by Medicare or is spent by 
the beneficiary, the primary payer may well be required to pay an additional sum to Medicare to 
cover any deficit.  The above penalties may be applicable also. 
 
By way of comment, it is also worth noting that experience to date has shown that Medicare may 
or may not respond to the Member’s request for approval of an MSA.  The fact that the Member 
has sought Medicare’s approval of an MSA should help if a dispute with Medicare on the 
adequacy of the MSA later develops. 
 
6. While each primary payer must register with Medicare as an RRE, such entity may 
engage an agent, a specialist in this field, to make the required inquiries and reports to 
Medicare.  Proper reporting to Medicare, however, remains the primary payer’s responsibility. 
 
7. When seeking indemnity from the Club for payments to persons who are or may become 
Medicare beneficiaries, the Managers must be informed whether Medicare has confirmed that 
such person is or is not a Medicare beneficiary, or will or will not become a Medicare beneficiary 
within 30 months of the payment and, if the person is or will be a Medicare beneficiary, whether 
required reports have been made to Medicare and Medicare has approved any MSA and who 
will hold and disburse the MSA. 
 
The foregoing is an outline only.  If there is any possibility that your company may make 
payments to or on behalf of a Medicare beneficiary for medical care, you are encouraged 
to consult with an attorney of your choice to further clarify your obligations to Medicare.  
Please let the Managers know promptly if such attorney differs with any of the above comments 
and recommendations. 
 
Your Managers are consulting with the managers of other P&I clubs in the International Group 
and considering jointly retaining a US attorney familiar with Medicare to advise the clubs on the 
new law.  Your Managers will advise further, if any views different from the above are 
developed. 
 
As always, your Managers are available to assist, should Members have questions.  Your 
Managers can make recommendations as to consultants familiar with the new Medicare 
requirements, including attorneys and entities which can assist in reporting to Medicare, should 
recommendations be requested.  
 
Yours faithfully, 
 
 
 
Joseph E.M. Hughes, Chairman & CEO 
Shipowners Claims Bureau, Inc., Managers for 
        THE AMERICAN CLUB 
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