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CONTINUED FROM PAGE 31

The availability of damages following
termination of shipbuilding contract

In Stocznia Gydnia SA and Gearbulk Holdings Limited
[2009] EWCA Civ. 75, the English Court of Appeal
recently determined that a buyer who terminates a
shipbuilding contract under the contract’s terms may be
entitled to damages in addition to recovering the install-
ments of the price already paid.

In that case, Gearbulk entered into six substan-
tively similar contracts with the Yard for the construc-
tion of six vessels to be delivered on staggered dates
between 2001 and 2004. Three of those vessels were
never delivered, and Gearbulk exercised its right to
terminate the contracts for those vessels, based on
the Yard’s delay, under the relevant provisions of the
contracts. Article 10 in particular dealt with the effect
of termination, as well as liquidated damages by way of
reduction of the final installment of the purchase price
for shortcomings in a vessel’s speed, fuel consumption,
and deadweight capacity.

The claims under the three terminated contracts were
referred to arbitration in which Gearbulk asserted that the
Yard had repudiated those contracts, that Gearbulk had
accepted the repudiations as terminating the contract, and
that Gearbulk was entitled to recover damages for the loss
of its bargain in accordance with ordinary contract prin-
ciples. In response, the Yard argued that there had been
no repudiations that Gearbulk had exercised its Article
10 right to terminate the contracts and was therefore
precluded from treating the contracts as repudiated, and
that Article 10 by its terms excluded any claim for damages
following termination.

The arbitrator rejected the Yard’s arguments and
determined that Gearbulk was entitled to recover dam-
ages. On appeal, the Commercial Court held that Article
1o did not preclude a damages claim, as it was not a
complete contractual code that excluded all other rights
of termination. However, the Court rejected Gearbulk’s
claim for damages on the basis that Gearbulk had termi-
nated the contracts, relied upon the contract provisions,
and made a claim under the Refund Guarantee for return
of the installments paid up till the time of termination.

In a unanimous decision, the Court of Appeal again
rejected the Yard’s assertion that Article 10 was an elec-
tion that required Gearbulk to either treat the contracts
as repudiated and seek damages under the general law, or
invoke its contractual termination rights.

The Court next considered the Yard’s assertion that
Article 10 created an exclusive remedy that precluded
Gearbulk’s right to recover damages for the loss of its
bargain. Based chiefly on the presumption that neither
party to a contract intends to abandon any remedies for
breach arising by operation of law, and that clear, express
words are required to overcome that presumption, the
Court likewise rejected this argument and held that
Gearbulk was not precluded from claiming common law
damages for repudiation of the contracts.

While this decision is of some importance, insofar
as it leaves open the possibility of recovering common

law damages for contract repudiation in addition to
other remedies, such as return of the installments paid,
it appears to have been based on the particular facts
and contract terms at issue. Its application may there-
fore be limited.

This one’s just right: LMAA introduces new
Intermediate Claims Procedure
In March, the London Maritime Arbitrators Association
(LMAA) introduced a new “condensed” arbitration
procedure intended for mid-range disputes (i.e. where
the amount in dispute ranges from US$ 100,000 to US$
400,000), in which costs exposure may be contained to a
greater extent than in ordinary LMAA arbitrations.

The Intermediate Claims Procedure 2009 (ICP)
is designed to complement the three existing types of
LMAA procedures: (1) the standard, full-blown proce-
dure under the full LMAA terms 2006; (2) the Fast and
Low Cost Arbitration (FALCA) procedure; and (3) the
Small Claims procedure. Although the mechanisms
for the order of submissions and evidentiary matters
are essentially the same in all these types of LMAA
procedures, they differ with respect to those areas that
are cost-sensitive, including chiefly disclosure, expert
evidence, and hearings, not all of which are very attrac-
tive or necessary in relatively low-value and/or straight-
forward disputes.

Perhaps most importantly, the ICP caps the par-
ties’ respective costs by reference to a percentage of the
claimant’s monetary claims, as well as any counterclaims.
If there is no oral hearing, the recoverable costs are
limited to 30% of this figure; if there is an oral hearing,
the percentage goes up to 50%. The tribunal’s costs are
likewise capped by reference to a percentage of the claim
value(s). This new procedure should give parties consid-
ering LMAA arbitration a better picture of the potential
costs exposure (and recovery) and, hopefully, enable them
to more closely monitor the costs incurred during the
arbitration itself.

Other noteworthy features of the ICP include:

* limited rights of appeal;

* no automatic right to an oral hearing;

* no formal disclosure stage;

* 1o expert evidence without express permission from
the tribunal; and

* intention to deliver an Award within six weeks of the
final submissions.

The success of the ICP will likely depend on how
well it delivers more timely and cost-effective dispute
resolution—goals that are all the more pressing in the
current economic climate, in which all parties are paying
very close attention to the bottom line.

The full LMAA Intermediate Claims Procedure 2009
can be viewed in the “Terms” section of the LMAA’s
website at www.Imaa.org.uk.
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THE BEGINNING OF AN
INCREASED USE OF SCOPIC?

Following several tanker casualties,
notably TORREY CANYON (1967) and
AMOCO CADIZ (1978), the maritime
community recognised the need to
encourage salvors to save the environ-
ment from oil pollution not just save
valuable property. The 1980 edition of
Lloyd’s Open Form (“LOF”) provided a
mechanism for salvors to recover their
expenses, plus an increment, where the
salvage services carried out on tank-
ers laden or part-laden with oil cargoes
on the “no cure-no pay” basis were
unsuccessful. P&l clubs picked up these
expenses, and any resultant legal costs,
on behalf of their members. P&l clubs
therefore had a more direct exposure
to, though not influence over, salvage
operations from this time.
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The Beginning of an
Increased Use of SCOPIC?

The mechanism under LOF 1980 was replaced in LOF
1990 by an alternative award under Article 14 of the 1989
Salvage Convention. This increased the involvement of
P&I clubs further but did not increase their influence.
Further, considerable difficulties were experienced when
assessing Article 14 awards, leading to substantially
increased costs for the P&I clubs in dealing with such
awards. This in part resulted in the industry creating the
Special Compensation Protection & Indemnity Clause
(“SCOPIC”) which provides an alternative system to
Article 14. Notably the SCOPIC system was devised to
kick in whether or not there is a threat to the environ-
ment, thereby further increasing the financial exposure
of P&I clubs to salvage operations.

SCOPIC does not automatically apply to salvage
services. The services must be provided (1) on the basis
of an LOF incorporating SCOPIC, and (2) the salvors
must invoke SCOPIC by giving written notice to the
shipowners. As a consequence, shipowners and their P&I
clubs still potentially face Article 14 awards if SCOPIC
is not invoked, though this route is not often used these
days. When SCOPIC is invoked its clauses, appendices,
codes of practice (referred to below) and prescribed form
of salvage guarantee come into play. This includes the
Special Casualty Representative mechanism, whereby
shipowners and their P&I clubs (as well as cargo and hull
underwriters) are entitled to have their interests repre-
sented in a prescribed manner at the casualty site. This is
a major benefit to shipowners and their P&I clubs in that
it provides them with greater knowledge of, and potential
influence over, the handling of casualties for which they
have an interest.

An added benefit of the SCOPIC scheme is found
in the “Code of Practice Between International Salvage
Union and the International Group of P&I Clubs”. This
Code fosters openness and assists in clarifying financial
issues early. Amongst other things, the salvor agrees to
notify the relevant P&I Club as soon as possible if they
consider a claim under SCOPIC may arise. Conversely,
the relevant P&I Club will advise the salvor if there may
be coverage issues that might result in the Club not
covering the owners’ liabilities in SCOPIC. The Club
will also post security within the prescribed time-frame
and in the prescribed form although the Code of Practise
expressly recognises that the Club may not post security
in circumstances where the member has failed to pay
their calls or there is a breach of warranty (the section
talks about a breach of warranty generally and also
expressly refers to a breach of warranty rules relating to
classification and flag state requirements).

Before discussing the reasons that may or may not
result in greater reliance being placed on SCOPIC in the

near future we first consider some statistics in relation to
SCOPIC since its inception. By looking back this should
assist when considering where SCOPIC might go in the
future.

According to figures from the International Salvage
Union (“ISU”):

1. Inthe period from the introduction of SCOPIC in
August 1999 to March 2007 there were 844 LOF cases;

2. The SCOPIC clause was invoked on 183 occasions,
representing 22% of the post-SCOPIC LOF cases;

3. Only five SCOPIC cases have gone to arbitration.

Following a review of information available from Lloyd’s
Salvage Arbitration Branch (“LSAB”) the following year-
by-year data on SCOPIC and non-SCOPIC invoked
cases can be tabulated:

SCOPIC
SCOPIC NOT UNKNOWN
YEAR INVOKED INVOKED STATUS SCOPIC %
2009 4 7 6 23
2008 16 25 32 22
2007 23 &3 36 25
2006 13 19 35 19
2005 19 36 49 18
2004 13 23 54 14
2003 28 23 &5 32
2002 17 38 50 16
2001 26 83 (0] 24
2000 19 10 2 14
1999 1 17 (0] 5
TOTALS 179 404 299 20

N.B. LOF casualties of an unknown status have been treated as
non-SCOPIC cases because the positive act of giving written
notice to the shipowners to invoke SCOPIC is necessary for
SCOPIC to apply.

From other data we have, the average spend per P&I
club on SCOPIC each year is about US$2.6m. Except
in those years where there are specific examples of high
cost/high profile casualties, such as TRICOLOR (2002)
and more recently the MSC NAPOLI, there is no obvi-
ous trend of increased sums being paid under SCOPIC
year-on-year. There is also no obvious correlation
between sums paid under SCOPIC by comparison to the
expense of wreck removals, which on average amount to
about US$7m per P&I club each year, again subject to
high cost/high profile casualties such as the recent cases
in Gibraltar of the NEW FLAME and FEDRA.

Given the number of SCOPIC invoked salvages, the
fact that only five have gone to arbitration is a testament
to the SCOPIC scheme being considerably more user



friendly and cost effective than the Article 14 regime.
Cases are therefore generally resolved faster, avoiding
lengthy and costly arbitrations. The LSAB tabulation
(albeit incomplete) also indicates no obvious trend of an
increasing use of SCOPIC by salvors since the scheme
was put in place.

Against this background, what factors are likely to
influence the decision by salvors to invoke SCOPIC?

VESSEL AND CARGO VALUES

The most obvious factor in today’s market is the reduced
values of vessels and their cargoes. This will place a lower
cap on salvage awards and make it less likely that an
award acceptable to salvors will be obtained on a “no cure
—no pay” basis alone. Given current market lows for the
values of many vessels and cargoes it is now significantly
more likely that SCOPIC would be invoked in cases
where salvage is performed on the basis of LOF.

While market problems were predominantly limited
to dry shipping in the early stages of the credit crisis, the
influence of the world economic slowdown is increasingly
impacting on wet shipping too. Both are evidenced by
falls and rapid fluctuations in the major shipping indices.
Hire and freight rates are well known as key factors in
determining vessel values, as are new building and scrap-
ping rates, which directly influence the supply of vessels.
While many shipowners now seek to cancel new builds
there were many ordered at or around the peak of the
market several years ago, many of which will be built in
any event. This will only be counterbalanced by scrap-
ping rates enticing shipowners to dispose of older vessels,
but scrap metal rates are also depressed. The commodity
prices for major dry cargoes such as iron ore and coal
and major wet cargoes such as crude oil and oil products
have also fallen and they too are subject to unpredictable
fluctuations. On the whole, market conditions in both
the shipping and commodities markets are not predicted
to rise substantially for a number of years to come.

Market volatility in itself could be a sufficient influ-
ence for salvors to invoke SCOPIC. Where there is
market volatility, vessel and cargo values at the time of
commencing an operation may be much higher than
when the vessel and cargo arrive at a place of safety (being
the time at which the value of the salved fund is to be
assessed). Given the manner in which SCOPIC payments
are calculated salvors will be mindful not to leave it too
late before invoking, and in a volatile market will be more
likely to do so earlier rather than later.

As discussed above, SCOPIC is only relevant when
salvage services are performed under LOF. In recent
times there has been much debate and concern expressed
by hull underwriters at the high level of salvage awards.

This limits the likelihood of SCOPIC ever been invoked
but the general concerns of the hull market has resulted
in a reduced usage of LOF in recent times. With a reduc-
tion in values, hull underwriters may show less reluctance
over salvage services being performed under LOF. This
will likely further increase the use of SCOPIC.

We are seeing a lot of vessels being laid up and/or
anchored for long periods. There is reduced shipping
activity. This might logically reduce the number of casual-
ties and the consequent number of salvage services.

This does however need to be balanced against the fact
that there are large numbers of vessels lying dormant in
crowded anchorages, increasing the prospects of inci-
dents. Also, some ship owners are suffering large losses
due to high running costs (often significantly higher to
meet high borrowing costs arising from purchasing at
the top of the market) compared to earnings. This will
inevitably result in some cases of reduced funding for
maintenance, crewing and training. This too will likely
increase the likelihood of casualties. How ultimately this
will all play out is not yet known, but if there are more
casualties they will generally speaking be of lower value
than in recent years which will result in greater potential
for SCOPIC being invoked.

CONCLUSIONS

From the available statistics there has been no obvi-
ous increase in the use of SCOPIC since its inception
until recently. However, when salvage is performed on
LOF terms the likelihood of SCOPIC being invoked
will inevitably increase as a result of depressed vessel
and cargo values. If, as is often the case in such times
there is a greater number of casualties then this too
will increase the number of salvages and consequently
(given reduced values) the prospects of SCOPIC being
invoked. This will inevitably result in P&I clubs facing
greater financial liabilities.
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CORRESPONDENT PROFILE
THE VIEW FROM
GIBRALTAR

Smith Imossi & Co Ltd is a well established name in

the Shipping and Insurance Industry and was originally
founded as Shipping Agents in 1838 by William James
Smith under his own name, and was joined by the Imossi
family in 1867.

In 1838 the firm was already the agents for P&O,
acquiring this position only a few months after the forma-
tion of that organisation and maintaining it until 1969.

Since its inception, the company’s principal business
has been as shipping agents and became agents for the
Corporation of Lloyd’s in 1883. Smith Imossi acts as corre-
spondents and agents for numerous Insurance Companies
and P&I Clubs, they operate a 24 hour business and have
vast experience in all aspects of shipping and insurance.

Given the geographical position of Gibraltar, the port
has always been a busy bunker station, previously coal and
now able to supply all fuel oil grades.

A history of Smith Imossi would be incomplete with-
out mention of the Java Indiaman. Many still remember
her as a bulk moored in the bay with her masts cut down
and used as a coaling depot.

The Java was acquired for this purpose in 1854, but on
arriving in the bay of Gibraltar she struck the Pearl Rock

and had to return to Falmouth to repair, where it was

by: Paul Imossi
Smith, Imossi & Co., Ltd.
Gibraltar

found that a large piece of the rock was still embedded in
her forefoot.

The origin of the ship is interesting. Towards the end of
the eighteenth century the daughter of an Indian provin-
cial governor was kidnapped and carried away by natives
and a search party under a Lieutenant of the company was
sent to rescue her.

The unfortunate girl was discovered hiding behind a
bush, naked, as her clothes had been stolen by her captors,
but otherwise unharmed. In token of his gratitude the
girl’s father built this fine ship at Calcutta and presented
her to the Lieutenant. The Java’s figurehead was that of a
nude woman with hands crossed over her breast.

Java was years back adopted as their telegraph address
and provides an interesting link with an illustrious past.

Opver the years, the company inevitably had to deal with
anumber of serious incidents at sea. On 13* December
1911, the P&O steamer DELHI ran aground at night on
the Moroccan coast two miles from Cape Spartel, Tangier,
in very rough weather. On board, among the 85 first class
passengers, were the Princess Royal, Duchess of Fife, with
her husband and two daughters.

In addition to the members of the royal family and
numerous other passengers, §ogo-ton DELHI was




carrying nearly £295,925 in gold and silver bullion and a
valuable general cargo, all of which was later salved.

On the 14™ April 1936, a potentially serious situation
arose when the P&O steamer RANPURA run aground
in a heavy gale on the sandy beach at Puente Mayorga
of £10,000,000. Chinese lore had it that disaster would
strike anyone involved in removing these treasures from
China! They were being returned after having been
exhibited in London. After three days of strenuous efforts
by Admiralty tugs and other craft, RANPURA was finally
re-floated and found to be undamaged. The story goes,
that as it was deemed impossible to make a true assess-
ment of the value of the treasures for salvage purposes, as
it was realised that on the basis of General Average this
would have to be met almost entirely by the Government
as shippers of this immensely valuable cargo, the matter
was amicably settled with the presentation of a gold ciga-
rette case to the captain in charge of the operation. One
hopes that there were also some pecuniary ‘expressions of
thanks’ for the lesser mortals involved.

Lately the company has acted as correspondents for

three other significant incidents, these being the ground-
ing of the SAMOTHRAKI, a tanker fully laden with fuel

oil. The NEW FLAME, which sunk with a cargo of scrap
metal, after a collision when departing from Gibraltar, off
Europa Point, The Fedra, whilst anchored on the eastern
side of Gibraltar undergoing engine repairs was dragged
by a severe storm onto Europa Point where she broke in
two pieces. These last two incidents are still ongoing with
wreck removal operations still underway.

For many years Smith Imossi have been owners of har-
bour craft serving the passenger and cargo requirements
of visiting ships. Today they are operators of two launches
which service all vessels at the anchorage and off port lim-
its, given that Gibraltar is widely used by shipowners for
crew changes and the delivery of stores and spares utilising
an airport which is only 2km away from the port.

Today Smith Imossi & Co Ltd, are the Gibraltar agency
best versed in all aspects of shipping and marine insur-
ance. Their offices, which in the early days were at Horse
Barracks Lane, are now situated at 47 Irish Town, which has
for years been the main shipping district of Gibraltar.
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The term sexually transmitted diseases (STDs) refers to
a group of diseases whose mode of transmission is unpro-
tected sexual contact. It includes syphilis, gonorrhea,
trush, clamydia, genital warts, non-specific uethritis,
tichomoniasis, pubic lice, scabies, hepatitis, B, C and of
course, HIV/AIDS.

The seafaring population in general is considered an
extremely high risk group for contracting these diseases.

The factors that increase their risk include: pro-
longed separation from spouses and partners leading to
an increased chance of sex with professional sex workers
or casual partners; drinking of alcohol, resulting in a loss
of inhibition and more risky behavior such as unpro-
tected sex; boredom and lack of other leisure activities;
and lack of awareness and education about the dangers
of unprotected sex.

The Philippines, however, is considered a country of
low HIV/AIDS prevalence. As of August, 2008 there are
3,305 registered HIV/AIDS cases in the country since 1984
(793 are AIDS cases of which 310 having already died). In
a population of 9o million, this would mean that the adult
prevalence of the disease is less than 0.1%.

According to World Health Organization (WHO)
experts, this overall low rate is attributed to factors such as
the relatively lower ratio of Filipino men who seek profes-
sional sex workers, the fact that the majority of Filipino men
are circumcised and the availability of health services to treat
and protect sex workers from sexually transmitted diseases.

However, the actual number of infected Filipino seafar-
ers cannot be determined. HIV testing has not been made
mandatory by the government in the pre-departure medical
testing/pre-employment medical exam (PEME) of the esti-
mated 300,000 seafarers. The decision to conduct the test
is made by the employer. It is also included in the medical
package of a number of P&I Club PEME Projects.

As for the prevalence of other kinds of STDs among
Filipino seafarers it appears to be low as well. In July, 2007
the Philippine Department of Health made VDRL (Syphilis)
testing a mandatory part of the pre-departure medical exam/
PEME. An interview conducted among member clinics
of the Maritime Clinics and Doctors Association of the
Philippines revealed that since 2007 the VDRL —reactive
rate in these clinics remains at less than 1%.

The number of sexually transmitted disease cases
treated by the post-medical clinics is also low: One post-
medical doctor estimates the rate to be less than 0.1%. One
major clinic had seen only one case of STD (genital warts)
for the entire 2008.

These modest figures, however, are not a reason for com-
placency: Although the Philippines is currently experiencing
low HIV/AIDS rates it does not mean that the country

Important information for seafarers and shipping
companies is available free of charge thru ICSW/SHIP.

is not at risk of experiencing an explosive increase in the
number of these cases or any of the STDs in the future.
This has already occured in Vietnam and Indonesia.

It is believed that the increase can come from an
importation of the disease from returning overseas work-
ers. In 2008, 35% of the diagnosed HIV/AIDS cases were
among returning overseas workers with seafarers having
the highest incidence.

Therefore, the concerted effort from both local and
international governments and maritime industry sectors
must continue, especially in the areas of education and
prevention among high-risk groups like our seafarers.

Alocal study conducted in 1998 concluded that:

“while government and non-government organiza-
tions are undertaking programs to raise awareness
of the populace in general, workplace programs to
raise the level of awareness of workers specifically
seafarers bave to be undertaken. The existing pro-
grams particularly the pre-departure orientation
seminars have to be revised to include discussions
of occupational safety and bealth particularly the
risks of getting STD/HIV/AIDS. Likewise the
development and dissemination of information
materials will lessen misconceptions and provide
seafarers with relevant information.”

Eleven years after this study was conducted the rate of
STD/HIV among our seafarers remains remarkably low.
Could these educational programs have played a part in
helping to keep the disease rate low?

Furthermore, it is interesting to note the extent to
which the awareness campaigns have evolved since these
early efforts. In 2008, a newspaper article announced the
following:

“...the Seamen’s Wives group bas organized a
Women’s Seminar on Health and HIV-AIDS
Prevention’in time for World AIDS Day on
December 1. The whole-day seminar workshop
hopes to educate the families of seafarers on their
particular vulnerability to HIV infection, and
train them to deal with the crisis. Among the topics
to be discussed are: preventive strategies on HIV-
AIDS; practical measures to support behavioral
change; communication strategies on negotiating
safe sex; guidelines and precautions on infection
control; and safe and bealthy sex.”

Therefore, for all it’s worth, full-on educational cam-
paigns must continue in earnest in order to help eliminate
at least one of the risks and dangers our Filipino seafarers
face while at sea. The aim is for the message to continue to
spread, and not the disease.

Their brochure on STD and HIV can be accessed thru
this link: http://www.seafarershealth.org/documents/
AS5brochure22NOV_LOW_RES.pdf



ALL CLASS GT BREAKDOWN

GT BREAKDOWN BY REGION

B 76% Europe
B 10% Asia
10% North America

4% Other

GT BREAKDOWN BY VESSEL TYPE

57% Bulk Carriers

23% Tankers

17% General Cargo/Containers
Passenger/Ro-Ro

3% Tugs/Barges/Small Craft
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