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Contaminated Fuel-Oil Epidemic– “The Houston Problem”

 Spiked in 2018 and quickly became widespread.
 Houston, Panama, Singapore, Caribbean, Malaysia, Hong Kong.
 >200 vessels affected.
 Numerous different bunker suppliers were involved.
 Bad batches of fuel oil could not be isolated. Different contaminants have 

been found in different areas.  
 The standard fuel oil test methods (ISO 8217) insufficient to detect 

particular contaminants involved.  
 Contaminants identified by advanced analytical techniques, i.e. gas 

chromatography, combined with mass spectrometry (GC-MS).

Presenter
Presentation Notes
Singapore, Houston and Panama are the most high-profile hotspots. It is not happening in some backward third-world and out-of-the-way port that a vessel desperately short of fuel is forced to use, but in some of the greatest ports in the world where the amount of bunkers is huge, and the suppliers are not small.Intertanko pointed towards fuel oil cutter stocks -used to reduce viscosity and bring fuel on spec- which can contain the contaminant 4-Cumyl-Phenol. The USCG alerted that this contaminant could result in engine failuresThe standard fuel oil test methods meeting the ISO8217 specification does not detect the underlying problems (i.e., contaminants/adulterants), thus making it difficult to know if bunker stem is contaminated. ISO 8217 is the most commonly used reference when agreeing the quality of marine fuels. Its use is widespread in bunker supply contracts and time charter parties.GC-MS tests attract higher charges and a limited number of facilities can conduct those tests.
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Contaminated Fuel-Oil Epidemic– “The Houston Problem” (Cont.)

 Off-Spec fuel caused a range of technical problems.  
 Common problem: sticking and seizure of fuel-injection system 

components and the blocking of fuel filters due to bad bunkers.
 Damage to the engine and the cost of repair are only the beginning. 
 Complete loss of main engine power can 

cause serious incidents such as black outs, 
collisions and groundings. 

 Location can be critical: high risk to 
the environment, life of the crew and 
other vessels in the vicinity.

Presenter
Presentation Notes
In many cases the damage to the engine and the cost of repair is modest. In other cases, the impact is far more dramatic. Complete loss of main engine power can cause serious incidents such as black outs, collisions and groundings.  Location can be critical when the effects of bad-bunker fuel strike: potentially threatening the environment, life of the crew and other vessels in the vicinity.When a ship suddenly finds itself with no engine power in a busy shipping lane and / or in extreme weather, the potential ramifications for the crew and other vessels in the vicinity could be life threatening. 
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Claims Resulting From Contaminated Bunkers

 Damage to vessel’s hull/machinery 
 Cost of repairs to the vessel’s 

engines/auxiliaries 
 Loss of time and expenses incurred to 

de-bunker or deviate to port of refuge or 
to stem fresh bunkers 

 Salvage costs/General average

 Claim for late cargo delivery or 
deterioration of perishable cargo 
due to delay 

Presenter
Presentation Notes
Damage to vessel’s hull/machinery (H&M)  Loss of time and expenses incurred to de-bunker or deviate to stem fresh bunkers (FD&D)Cost of repairs to the vessel’s engines/auxiliaries (H&M,FD&D)Salvage cost (FD&D, H&M) Claim for late cargo delivery or deterioration of cargo due to delay (P&I)Damages/losses claimed against time charterers or bunker suppliers (FD&D)Charterer’s liability to owners for providing off-specification bunkers (Charterers’ P&I) The consequences of burning off-specification bunkers can be severe, possibly leading to the breakdown of the vessel’s machinery. Even where off-specification bunkers do not result in a breakdown, the loss of time and expenses incurred if it is necessary to de-bunker or deviate to stem fresh bunkers can be significant.Off-hire dispute: Any time spent deviating to a port of refuge, discharging, filtering or blending contaminated bunkers, as well as awaiting the arrival of spare parts and fuel analysis test results. This in turn is likely result in off-hire issues. Owners, who will claim the vessel remains on-hire, will have to establish that the cause of any problems was due to the supply of contaminated fuel. Charterers will need to consider very carefully whether they intent to withhold hire for the time lost, as the Owners may have right to withhold performance, cancel the contract or exercise liens over cargo and/or freight. In cases where contamination is clearly established, then charterers should exercise extreme caution before deducting from hire. Cargo:  Delays, whilst waiting for spare parts, repairs or discharge of the contaminated fuel will be particularly problematic for perishable cargoes. Deviating the vessel from its intended voyage will create problems for, not just Owners, Charterers as well if they are the contractual carriers under the B/L, so that they may face potential claims from shippers/receivers and will need to look to their P&I Club for support.
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Stemmed Contaminated Bunkers – Now What to Do?

 Post incident actions to take:
 Immediately notify P&I Club, H&M (if physical damage to machinery 

had/may have been caused)  
 Provide details: relevant C/P and bunker supply contract, the results of 

any routine analysis undertaken, the problems being experienced, if 
there is cargo onboard, if deviating vessel is intended.

 Also notify all relevant parties, classification society and, depending on 
the problem, local authorities 

 Initiate early dialogue with the charterer and supplier to prove the off-
spec nature of the fuel and the damage, and to compel a prompt de-
bunkering.
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Duty to Mitigate Damages upon Contaminated Bunker’s Stem

 A shipowner, who suffers losses/damages 
as a result of time charterer’s or bunker 
supplier’s breach of contact, has the 
legal obligation to exercise reasonable 
efforts in order to minimize the losses 
and avoid taking unreasonable steps that 
would increase his/her losses.

 Failure to mitigate precludes the 
recovery of damages. 

Presenter
Presentation Notes
In order to recover against the bunker supplier or charterers, owners must also discharge their obligation to mitigate their losses even if that means incurring expenses. “Doctrine of ‘mitigation of damages’…imposes of the injured party duty to exercise reasonable diligence and ordinary care in attempting to minimize his damages after injury has been inflicted…” (Black’s Law Dictionary)A plaintiff has a duty to mitigate damages and can not recover losses it could have avoided through reasonable efforts.The rule of mitigation requires a claimant to minimize its loss and to avoid taking unreasonable steps that increase its loss. If it fails to do so, that will affect its damages recovery. 
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Duty to Mitigate Damages upon Contaminated Bunker’s Stem (Cont.)

 Prompt de-bunkering, if contaminated bunkers cannot be blended and 
used. 

 Owner remains responsible for maintaining the vessel and ensuring that 
vessel is seaworthy under contract of carriage for cargo on board or 
charter party. 

 If the time charterer and/or bunker supplier deny liability and refuse to 
cooperate, Owner to deal with off-spec bunkers and consider paying the 
de-bunkering cost.

Burning off-spec bunkers may break the chain of 
causation and cause further damage to the engine. 

Presenter
Presentation Notes
If the time charterer denies liability and refuses, the Owner should consider paying the de-bunkering cost and claiming them from the Charterer at a later stage.  
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Post-Incident Claims Handling – Evidence is Key!

 Bunker quality claims require detailed consideration of 
the relevant contractual, technical and evidential issues. 
These claims are often difficult and expensive to pursue. 

 The ability to properly pursue or defend bunker quality 
claims depend on the quality of the evidence:
 Good record keeping is essential.
 Maintain detailed records, log book entries, samples
 Conduct investigation, take crew’s statements timely 
 Promptly appoint right experts.
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Post-Incident Claims Handling – Evidence is Key! (Cont.)

 Find root cause of the problem: off-spec bunkers.

 Establish chain of causation, that the loss/damage 
suffered was caused by the off-spec bunkers supplied. 

 The claim will fail if such link is not proven.  

Presenter
Presentation Notes
The burden lies on the claimant to prove the claim; therefore, accurate and complete documentation for the claim and gathering evidence are essential.  The burden of proof is on the owner to establish causation and that there is a link between the bunker quality and the damage sustained to the engine. It is a high burden which, if not met, is likely to mean that the claim will fail. 
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Post-Incident Claims Handling - P&I Club’s Role 

 Club promptly appoints right technical and legal experts. 

 Club is actively involved in evidence gathering, claims handling and 
setting legal strategy.
 Whether and what remedies are available under contract or torts 

law.

 Club ensures Member’s interests are protected and monitors the 
costs exposure.

Presenter
Presentation Notes
The early involvement of the Club is crucial!For us to properly help our Members to get out of this messy claim at as smallest level loss/damage as possible, we need to be notified and involved immediately.  There is a risk that vital evidence will not be secured if an inappropriate person is appointed to visit the ship. American Club’s has considerable experience and expertise in handling of these claims – the early involvement of the Club is crucial! Appoint experts at early stage!
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Anticipate Receiving Defenses from Charterers or Bunker Suppliers 

 The engine/machinery problems arose due to poor maintenance of the 
vessel;

 Vessel’s equipment itself was not in good order and therefore unable to 
process the bunkers properly. 

 The engine/machinery problems were caused by bunkers supplied under a 
previous charter;

 The loss/damage would have been avoided had preventative measures 
been taken, such as blending the fuel and/or incorporating additives into 
the off-spec fuel.

Presenter
Presentation Notes
It is therefore important that owners keep careful, up-to-date records of engine maintenance and, should damage occur, carry out a survey immediately in order to determine the root cause of the problem. Owners will need to ensure that samples of the contaminated fuel are kept, as well as any damaged parts. Additionally, owners will need to ensure that all relevant maintenance records are up to date and assess the evidence of previous bunker supplies to rule out the possibility that poor maintenance or an earlier stem caused the issue. 
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Contractual Considerations

 Protect yourself with a good contract.

 There is no one contractual solution.

 Negotiate clauses carefully.

 Examine supply terms in advance.
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Contractual Considerations (Cont.)

 Time C/P: bunker supply = charterer’s responsibility.

 Absolute obligation to provide bunkers of a reasonable quality which are 
suitable for the ship in question.

 Express requirements on type and grade of bunkers, must be complied 
with. 

 Bunkers must be “fit for purpose.” 

 Include any and all unusual characteristics of the engine prior to the 
supply. 

 Voyage C/P: bunkers = owners responsibility.

 Supply contracts weigh in favor of supplier.

Presenter
Presentation Notes
The relevant provisions of the NYPE 1946 & 1993 and Shelltime 4 similarly provide that the charterer shall “provide and pay for all fuel.”  It is generally accepted that the charterer is under an absolute obligation to provide bunkers of a reasonable quality which are suitable for the ship in question. Under English Law bunkers must be “fit for purpose.”  (particular vessel engine)
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Contractual Considerations (Cont.)

BIMCO has a set of standard clauses:

 BIMCO’s Bunker Operations and Sampling Clause

 BIMCO’s Bunker Quality Control Clause for Time Chartering 

 BIMCO Bunker Terms 2018 as amended

New BIMCO clauses for 2020:

 BIMCO 2020 Marine Sulphur Content Clause for Time Charter Parties

 BIMCO 2020 Fuel Transition Clause for Time Charter Parties
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BEWARE: Pitfalls of Bunker Supply Contracts’ Standard Terms

 Short time limits for a notification of a quality claim or commencement 
of proceedings against supplier (i.e., 7 days). 

 The claim notice must comply with the express terms of the contract, 
which usually requires a fully documented claim.

 Barge samples are binding and conclusive (not the sample drawn by the 
vessel). 

 Waiver of all claims if vessel commingles, fails to permit the supplier’s 
survey, or fails to preserve damaged parts.

 The supplier can limit liability to the purchase price (value of the 
bunkers) or less. 

 Excludes liability for consequential losses (loss of hire, loss of use, etc.).

Presenter
Presentation Notes
7 days or less! (some 15-20 days). In many cases the innocent buyer of the fuel will have no knowledge of the problem until the fuel is consumed (and quite often not until a large quantity is consumed weeks later), then many buyers are facing the problem of not knowing that they have a claim until after the notification period has expired. Most suppliers’ T&Cs of sale provide that sampling will be carried out on the barge and that such samples will be used to determine quality in case of dispute. In such cases, it’s even more important for the crew to be vigilant and be satisfied the barge’s sampling is representative of the whole stem. In case of an irregularity- The C/E may need to make a note of protest and make an entry in his logbook. Photos of any irregularity would provide useful evidence should a claim arise.Excluding liability – Can make a tort claim. These contracts favor the bunker supplier and it is unlikely an Owner/Charterer would recover his losses in full because of these limitations. Where possible an owner (if voyage C/P) or the charterer (if time C/P) should obtain the supplier’s T&C in advance in order to be aware of any restrictive clauses. 
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BIMCO Bunker Terms 2018 

 Replaced BIMCO’s Standard Bunker Contract 2015;
 Can be used as a template, parties are free to tailor it considering 

particular commercial and legal factors;
 New liability cap at the invoice value or USD500,000 (negotiable between 

parties), whichever is higher; 
 Comprehensive provisions regarding claims management for quantity, 

quality and delay claims (i.e., 30 DAYS given to make a quality claim);
 Sampling is to be carried out in the presence of both parties and a 

mutually agreed point;
 5 samples should be drawn: 2 for supplier, 2 for buyer (kept on receiving 

vessel), 1 for MARPOL (kept on receiving vessel). 

Presenter
Presentation Notes
An attempt has been made to strike a fair balance between the interests of buyers and sellers.The key changes to the earlier Bunker Terms 2015 include: (a) a new liability cap at the invoice value or USD500,000 (negotiable between parties), whichever is higher; (b) detailed delivery provisions relating to the readiness of the vessel to receive fuel within agreed delivery period and consequences if breached; and (c) comprehensive provisions regarding claims management for quantity, quality and delay claims.  The Bunker Terms 2018, don't have to be a "take it or leave it" style document and instead can be used as a template with parties free to adapt it to cater for particular commercial and legal factors.  The previous BIMCO Bunker Terms edition had unlimited liability, which has been one of the main reasons why suppliers were not using it.Many suppliers insist on drawing 3 samples 
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Fuel Sampling/Testing - Preparing contract in advance of a claim

Sampling and testing should be agreed upon in advance and set out in 
the charter party or bunker supply contract.

Most charter parties do not provide for how sampling or testing of 
bunkers should be carried out in the event of a bunker quality dispute. 
There are no provisions for:

 Joint testing in the event that the owners allege that the bunkers are 
off-specification;

 Which party will bear the costs of testing the bunkers; and 

 What tests are to be conducted. 

Presenter
Presentation Notes
This is particularly necessary, when the initial sampling reveals off-spec fuel, but the charterers refuse de-bunkering as the vessel happened to consume a portion of the bunkers without an issue. 
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Fuel Sampling/Testing - Preparing contract in advance of a claim (cont.)

Agree to a suitable testing lab (qualified, accredited, independent).

 BIMCO’s Bunker Quality Control Clause for Time Chartering, para. 4: 
parties are to insert in the contract the name of the jointly agreed 
fuels analyst. 

 BIMCO’s Bunker Terms 2018, clause 9(b)(ii): “In the event a claim is 
raised [re. quality or specification] the Parties hereto shall have the 
quality of the Marine Fuels analyzed by a mutually agreed, qualified 
and independent laboratory.” 

Parties’ experts should agree on the testing protocol to avoid later 
arguments as to the method of testing.   
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Forecasting Post 1 January 2020 –
Will bunker quality/contamination disputes increase?

 Will the global shift to max. 0.50% (as per MARPOL Annex VI) sulfur content 
create a troublesome vicious cycle?

 Common fear: A spike in demand for new low 
sulfur blends from 1 January 2020 will greatly 
increase the risk of contamination as blending 
will increase significantly in order to meet 
the anticipated high demand for low sulfur 
fuel.

 BIMCO clauses dealing with bunker quality can 
be used before and after 1 January 2020 and 
be adopted as standard.

Presenter
Presentation Notes
Regulation 14.1.3 of Annex VI of the MARPOL Convention: “the sulphur content of any fuel oil used on board ships shall not exceed ... 0.50% m/m on and after 1 January 2020.” BIMCO has a selection of clauses dealing with bunker quality, which can be used before and after 1 January 2020 and can be adopted as standard.
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Claims Resulting from Non-Compliance with New 0.5% Sulphur Cap

Disputes expected to arise due to non-compliance:

 Claims of unseaworthiness 

 Vessel has not been properly fitted for service

 Claims for the costs of deviation required to take on compliant fuel

 Off-spec bunker claims / contamination claims

 Disputes over responsibility for managing and segregating different 
fuels on board

 Claims for delay occasioned by engine failure

 Detention of vessels under local regulations

 Disputes over payment of financial penalties from ports and states

Presenter
Presentation Notes
Additional risks of non-compliance:1- Sanctions & fines (enforcement will vary from jurisdiction to jurisdiction, non-compliant vessels should expect financial penalties from Port States that have ratified Annex VI)i-Financial penalties from ports and statesii- Arrest of vessels under local regulations2- Risk of losing H&M or P&I Coveragei- Flag state can revoke or suspend MARPOL certificateii- Vessel out of Class or other warranties under H&M and P&I Policies. 
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Renegotiate/Negotiate C/P Terms to Reduce Disputes

 Focus on the clear allocation of risk and cost liability; 

 Reduce exposure to liability arising from non-compliance; 

 Review all clauses concerning fuel and bunkering, to ensure that those 
clauses are Annex VI-compliant;

 Clarify which party is to remove the non-compliant fuel; 

 Include express sampling procedures, to ensure that bunkering operations 
are Annex VI-compliant;

 Specify “low-sulfur fuel” by stating the exact sulfur limit 0.5%.

Presenter
Presentation Notes
specify “low-sulphur fuel” by stating the exact sulphur limit .5% (For the avoidance of doubt, better not to use terms such as “high” and “low” sulphur. Also charterparties may need to specify whether bunkers are low sulphur with a sulphur content of 0.5% or ultra-low sulphur with a sulphur content of only 0.1%,)
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Renegotiate/Negotiate C/P Terms to Reduce Disputes (Cont.)

 Specify pricing of fuel on delivery and redelivery, when negotiating longer-
term fixtures that will span the transitional period;

 Review dry-docking and off-hire clauses (in the context of time C/P), and 
laytime and demurrage clauses (in the context of voyage C/P);

 For vessels both able to burn LSFO and also retrofitted with a scrubber:   
to which extent charterers may use scrubbers & to what extent charterers 
should bear the additional energy consumption costs incurred as a result;

 Amend speed and performance warranty;

 Voyage C/P: Include liberty to deviate to stem <0.5% low sulphur bunkers 
with allocation of cost for so doing. 

Presenter
Presentation Notes
specify the price of fuel on delivery and redelivery, when negotiating longer-term fixtures that will span the transitional period (BIMCO doesn’t address this)Amend speed and performance warranty in the existing C/P if the vessel cannot meet upon switching fuel? Using LSFO may result in higher consumption and lower average speeds. We foresee a risk that charterparties that extend into 2020 may not clearly allocate legal and financial responsibility between the shipowner and the charterer for ensuring that their ships – and the bunkers they have on board – are compliant with the revised MARPOL Annex VI. Hence the Owners and the Charterers are encouraged to think ahead when drafting the terms of a charterparty that runs into 2020.  From a commercial point of view; increasing numbers of blue-chip companies have now adopted a zero-tolerance policy concerning doing business with shipping companies that are non-compliant with the new Regulation. Cargo owners may also demand a compliance clause before placing cargo with vessels.
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BIMCO 2020 Marine Sulphur Content Clause for Time Charter Parties 

 Replaces the BIMCO’s Fuel Sulphur Content Clause 2005;

 Deals with the parties’ respective obligations in relation to compliance 
with the low-sulphur requirements after 1 January 2020;

 Sets out balanced obligations for both charterers and owners. So, parties 
share obligations arising from the new regulations;  

 Can immediately be incorporated in C/P as it refers to 
MARPOL standards “as amended from time it time”, 
meaning it will also apply without further amendment 
post-2020.

Presenter
Presentation Notes
Straightforward compliance provision. Time charterers' obligations and liabilities in providing fuel of the required content. Fuel management is to remain the responsibility of owners. 
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BIMCO 2020 Fuel Transition Clause for Time Charter Parties

 Designed for Time C/P that will span January 1st, 2020; 

 Deals with “transitional period” issues, covering the move from high 
sulphur to low sulphur fuel; 

 Fair allocation of responsibilities and liabilities between owners and 
charterers in managing remaining non-compliant fuel; 

 Charterers to (1) ensure tanks are “free of liquid and pumpable fuel” by 
March 1st, 2020; (2) supply compliant fuel to the vessel before January 1st, 
2020 (so that as of January 1st, 2020 “the vessel shall have sufficient 
compliant fuel to reach the nearest port where compliant fuel is 
available”);

 Owners to ensure tanks are fit to receive compliant fuel; therefore, they 
need to clean the tanks from residues that are not “liquid or pumpable”. 

Presenter
Presentation Notes
Clause requires the parties are to cooperate to ensure a smooth transitionOwners are to ensure tanks are fit to receive compliant fuel; therefore, they need to clean the tanks from residues that are not “liquid or pumpable” which could result in significant cleaning. Parties will need to agree on who will bear the cost of tank cleaning if there are residues need to be removed Note that there is no express obligation that Charterers’ removal of fuel is done to Owners’ satisfaction; hence, disputes may arise as to the effectiveness of the removal of non-compliant fuel.The transitional clause does not deal with the fact that there will be different quantities of high sulphur fuel on-board at delivery and re-delivery. It is common for parties to agree for the same quantities to be on-board at delivery and redelivery, but this will not be appropriate for charterparties that extend beyond 1 January 2020. Therefore, parties will need to ensure that delivery/re-delivery quantity clauses are drafted appropriately. Price fluctuations should also be taken into account when drafting such clauses 
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INTERTANKO Bunker Compliance Clause for Time Charter Parties

 Broad clause in comparison to most others; 

 Ready for immediate use by parties ahead of the implementation of the 
0.5% global sulphur cap on January 1st, 2020; 

 Charterers warrant that the bunkers are suitable for burning, Owners 
warrant that the vessel is able to consume the compliant fuels;

 Makes a reference to speed and performance warranties; 

 Charterers are expressly required to prepare the bunker tanks, including 
cleaning, flushing, to the Owners’ satisfaction, before January 1st, 2020. 
But if the tank cleaning is required in order to receive the compliant 
bunkers, that would be at Owners’ cost and time vessel will be off-hire. 

Presenter
Presentation Notes
Spells out the obligations of the parties to reflect the importance of the tasks ahead for both Owners and Charterers.The Clause provides Owners and Charterers with a complete code to prepare their fixtures starting now and up to 2020 and beyond. Intertanko: “Given the enormous difference in Vessels, trades and approach to fuel management, it is impossible to provide a ‘one size fits all’ approach. As a model Clause however, it gives Owners and Charterers the flexibility to adapt its provisions to suit their purposes.”
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Scrubbers Clause?

BIMCO "standard scrubber clause" is due to be published soon and:

 likely to address possible installation cost sharing between owners 
and charterers, with formulas potentially reflecting the life of the 
scrubber or the remaining duration of the charter party. 

 might also deal with scrubber breakdown, and impose requirements 
for the carriage of a reserve of LSFO to avoid off-hire. 

Presenter
Presentation Notes
INTERTANKO is in dialogue with BIMCO to assess the industry need for a Scrubbers Clause for Time Charterparties and/or any related guidance. 
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Plan Ahead – Prepare!

 There is no one-stop contractual solution.

 Assess your particular trade/vessel situation.   

 Carefully choose your supplier.

 Evaluate modifications to standard clauses.

 For 2020: have a plan in place.

 Consult your club/seek guidance.

 American Club’s experienced claims team can assist. 
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